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 30 June 2015 

 

Citizenship Policy 

Department of Immigration and Border Protection 

PO Box 25 

Belconnen, ACT 2616 
 

Email: CitizenshipPaper2015@immi.gov.au 

 

Dear Sir/Madam   

 

Citizenship Consultation 

 

The Executive Council of Australian Jewry (ECAJ), the elected representative 

organisation of the Jewish community in Australia, welcomes the Federal 

government’s 2015 consultation with the community on citizenship. We present 

the following submission on behalf of the Australian Jewish community in 

response to the government’s consultation paper. A Summary of 

Recommendations appears at pages 13-15. 

 

1. Australian values and the responsibilities and privileges of Australian 

citizenship  

 

We believe that ‘Australian values’ should be more clearly, frequently and 

comprehensively articulated by government and community leaders.  In 

addition, these could be explicitly affirmed in the Australian Citizenship 

Act, 2007 (“the Act”}.  The word ‘values’ does not at present appear 

anywhere in the Act. 

 

We support recognition of the values enumerated in the consultation paper, 

but note that these values are not uniquely Australian – they are what has 

often been described as liberal democratic values.  They are shared by other 

democratic nations. We therefore suggest that two further values be added, 

which are linked to Australia’s unique history and traditions: 

 

 respect for Australia’s indigenous heritage and cultural and religious 

diversity; and 

 a sense of shared responsibility for one another’s welfare, including 

mutual aid in times of crisis as highlighted through Australian nation 

building experiences. 

 

We also propose that the Pledge of commitment as a citizen of the 

Commonwealth of Australia set out in Schedule 1 of the Act be amended so 

that the words “whose democratic beliefs I share” are changed to “whose 

liberal democratic values and beliefs I adopt”.  A further sentence should 

be added to the pledge as follows: 
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And I swear that I will not act in any way that is inconsistent with this pledge. 

 

In our view, an emphasis on values in the context of citizenship is important in order to affirm 

that: 

 

(i) Australian citizenship is not only a benefit offering the potential of a higher living 

standard than is available in most other countries, but also a pathway to enhanced 

human dignity through the embrace of our freedoms; and 

 

(ii) those freedoms are the essential pre-requisites of our prosperity.  

 

 

2. Increasing the value of Australian citizenship  

 

The large numbers of people who continue to seek to leave their countries of birth all over the 

world and to migrate permanently to Australia is testament to the value they place on living and 

raising their families in Australia.  However, this does not always, or necessarily, translate into 

a realisation that the values underpinning Australian society and our political and legal order 

provide the essential foundations for what makes Australia so universally attractive as an 

alternative home for those seeking to come here. 

 

Personal freedom, which includes the freedom of everybody to make their own choices in life, 

is perhaps the value that clashes most frequently with other, more traditional cultures, 

highlighted often in the context of women’s rights, but also beyond women’s 

rights.  Newcomers to Australia from many backgrounds may be accustomed to social rules in 

which any sense of personal freedom is superseded by the over-riding requirements of family, 

community, religion or ideology.  True integration into Australian society may require them to 

adjust to a reversal of the order of priorities to which they are accustomed.  This inevitably 

takes patience and effort. 

 

Both through the migrant experience of large numbers of people in our community and through 

our organisation’s extensive experience in interfaith dialogue and inter-community engagement, 

we have seen firsthand the power of public and school education as a means of fostering mutual 

respect and understanding and also the strong need to educate Australians to recognise, and 

counteract appropriately, all manifestations of extremist ideologies and racism. 

 

Combining English language education for new arrivals with education about Australian culture 

and values is hardly a new idea, but it does not seem to be implemented in any self-conscious 

and systematic way in the existing AMEP and ESL programs.   This could be rectified at 

minimal cost.   

 

Further, it would take only modest resources for the government to prepare a video or series of 

videos in many languages, including English, to illustrate real life situations in which cultural 

misunderstandings and clashes of values can occur in Australia, and to explain how Australia’s 

institutions including its legal system will resolve those clashes if the parties themselves cannot 

or will not do so.   The settings for the kinds of situations covered could include the workplace, 

http://www.immi.gov.au/pub-res/Pages/discussion-papers/citizenship-right-responsibility.aspx#sub-heading-0
http://www.immi.gov.au/pub-res/Pages/discussion-papers/citizenship-right-responsibility.aspx#sub-heading-0
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family conflicts, marriage breakdown, learning and teaching institutions, social occasions, 

shopping, disputes with neighbours and the use of public services.  The same videos could be 

made freely available online and on social media and shown overseas to all applicants for entry 

into Australia, and could contain other practical information about accessing services and the like.  

Prospective immigrants to Australia should be informed clearly that in order to become citizens 

they will be required to undertake a solemn pledge of loyalty to Australia which will require them 

expressly to adopt, and promise not to act contrary to, Australian values. 

 

The values that are taught should be presented expressly in contrast with the values of extremist 

and totalitarian ideologies (both secular and religious), whose historically destructive effects 

need to be highlighted.  It is Australia’s adherence to the values of democracy, human rights, a 

‘fair go’ and the rule of law, and the rejection of values which are inconsistent with them, that 

has made Australia one of the world’s most stable, just and peaceful democracies and one of the 

most prosperous and desirable countries to live in.  Indeed, Australia’s prosperity, and all of the 

other attractions of Australian society that continue to draw new arrivals to our country, are 

made possible by the prevalence of those values.  The more explicitly and frequently this 

message is conveyed, the more likely it is to be heeded. 

 

For that very reason, there is also a strong case for teaching these values to all Australian 

students, including concepts of human rights, anti-discrimination and acceptance and 

appreciation of different cultures, including indigenous cultures.   The National Education 

Curriculum in Civics and Citizenship does this to some extent but its success in imparting 

essential concepts and values needs to be independently tested and reviewed with rigour.  Nor 

should values education be confined to this one non-core course. The teaching of values should 

be integrated with the relevant content of core courses such as English, History, Science, 

Geography and Languages.  

 

It is also essential in our view to introduce students to the concepts and techniques of critical 

thinking.  Preparing students for a lifetime of learning should be more than just a cliché. Critical 

thinking is an essential skill that should be integrated in the curriculum, beginning in primary 

school and reinforced in courses in history, literature and the natural and social sciences in 

secondary school.  The academic literature supports the concept of embedding skills like critical 

thinking and problem-solving within the relevant course content.   

 

Knowing how to research, and adopting a sceptical and analytical approach to all information, 

especially from online sources, should be so deeply instilled in students that it becomes second 

nature.  Questioning assumptions and seeking and weighing alternative views should become a 

habit. This would provide a framework for giving students an insight into the validity of the 

values underpinning Australian citizenship and undermine the potential appeal of simplistic, 

extremist ideologies.  It would also provide much-needed inoculation against racism and ideas 

of racial or religious supremacism.   

 

Another initiative that could be adopted in the sphere of public education would be the 

convening of an annual national forum of academic and other experts on combating extremist 

ideologies and racism and building a cohesive, integrated and tolerant society based on the 

political and social equality of all citizens regardless of race, religion or gender.  This forum 

would be quite separate from, and in addition to, the various forms of government engagement 
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with communities.   Indeed, one purpose of the experts’ forum would be to analyse and assess 

the effectiveness of those forms of engagement and of the government’s overall strategy in 

inculcating Australian values. 

 

Finally, to complement the foregoing initiatives, there is a need in our view for the Australian 

government to establish quality assurance programs to vouch for: 

 

(i) the pastoral training and education of religious leaders on the full range of their respon-

sibilities under the law, and to discourage preaching of hatred and extremism.  Like all 

quality assurance programs, participation would be voluntary but in each case partici-

pation or non-participation would send a signal to the community. 

 

(ii) the content of extra-curricular programs at private schools so as to prevent such pro-

grams from becoming a means for inculcating extremist, violent ideologies.  

 

In counter-acting extremist ideologies, education cannot provide the whole answer.  The 

ultimate sanction of the law must be able to be invoked if necessary.  Although freedom of 

expression is a cherished Australian value, it does not include the freedom to harass, intimidate 

or threaten harm to others. 

 

(i) Urging violence against groups and members of groups 

 

At the end of 2010, the Commonwealth Criminal Code was amended by the creation 

of new offences of urging violence against groups and members of groups on the ba-

sis of race (see Part 5.1 - Division 80 - Subdivision C). 

 

Whilst the introduction of the new offences was an improvement upon the pre-exist-

ing legislation, our principal concerns are that: 

 

(a) the elements of the new offences have been formulated so restrictively that it 

will be effectively impossible for a prosecutor to secure a conviction; and 

 

(b) the availability of so-called ‘good faith’ defences under section 80.3 to charges 

under the new sections is completely misconceived. 

 

The legislation requires a prosecutor to prove that an accused person: 

 

 intentionally urged another person, or a group, to use force or violence against 

the targeted group or supposed member of the targeted group; and 

 

 did so intending that force or violence will occur. 

 

It is difficult to conceive of a situation in which a person intentionally urges another 

person, or a group, to use force or violence against a targeted group without also 

intending that force or violence will occur.  But proving to the criminal standard an 

intention that force or violence will occur is virtually impossible.  A person who 

urges other persons to commit acts of violence focuses on influencing the state of 
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mind and behaviour of those other persons without laying bare the urger’s own 

intentions.   

 

Even in history’s most extreme and paradigmatic examples of the evil of incitement 

to racially-motivated violence, evidence of intent that force or violence will occur, 

has usually been missing (at least to the extent needed to satisfy the criminal standard 

of proof).  If the legislation is to be effective, it needs to be re-formulated in a way 

that will allow a prosecutor the practical prospect of success in the circumstances that 

the legislation seeks to address. 

 

The availability of so-called ‘good faith’ defences under section 80.3 to charges 

under the new sections is based on a misconception.  There are no circumstances in 

which a person: 

 

 intentionally urges another person, or a group, to use force or violence against a  

group distinguished by race, religion, nationality, national or ethnic origin or po-

litical opinion, or a supposed member of the that  group; and 

 

 does so intending that force or violence will occur, 

 

and does so “in good faith”.  The intention that “force or violence will occur” in the 

context of urging force or violence against groups distinguished by race, religion, 

nationality, national or ethnic origin or political opinion, or against supposed 

members of such groups, denotes both ill-will and an anti-social motive.  An 

intention that “force or violence will occur” in that context is therefore incompatible 

with the act having been done “in good faith”.  

 

(ii) Public incitement of racial hatred 

 

 Serious violent crime that is fuelled by racial and other forms of hatred is no longer a 

rare and isolated phenomenon in Australia.  The riots at Hyde Park in Sydney in 

September 2012 featured posters held by young children calling for the beheading of 

non-Muslims. Among the participants in the riot were Khaled Sharrouf and 

Mohamed Elomar, who subsequently travelled to Syria, joined the Islamic State 

terrorist organisation and are alleged to have committed numerous atrocities.    

 

 Those who engage in hate-motivated violent behaviour are liable to criminal 

prosecution under the existing law.  But those who incite them to hatred in the first 

place by appealing to, and seeking to manipulate, their prejudices, fears and 

grievances, including on the internet, are effectively beyond the reach of the criminal 

law in most parts of Australia, unless they themselves engage in overt acts or threats 

of violence, or clearly and unambiguously procure others to do so.  This is a serious 

gap in the law.   

 

 It is a gap which permits the preaching of extremist ideologies and the public 

incitement of racial hatred with impunity.  A case in point was a recent “sermon” 

given in Sydney by Ismail Al-Wahwah, spokesman for the Australian chapter of the 
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Islamist extremist group Hizb ut-Tahrir.   During his preaching he described Jews as 

“the most evil creatures of Allah” and said that “refraining from fighting them (Jews) 

constitutes widespread evil".  He added: “All forms of corruption are linked to the 

Israelites and their arrogance."  He then descended into a further antisemitic 

conspiracy theory: "Past, present, and future since their inception, the Israelites have 

gone hand in hand with evil and disobedience."   

 

 Al-Wahwah’s comments were not limited to so-called “commentary” about the 

Israel-Palestinian conflict: "A Jew does not prevent another from wrongdoing. If [a 

Jew] criticizes another in the media, it is only to pull the wool over one's eyes. The 

Jews are in alliance and in concert with one another."  Al-Wahwah blamed “the 

Jews” for the entire world's problems: "Moral corruption is linked to the Jews.  

Prostitution in the world began with the Israelites. Usury and gambling began with 

the Israelites.  If the Jews were given the whole world, they would want the heavens. 

That is the nature of the Jews. It is a delusion to think that there can be peace and 

coexistence with the Israelites, with the Jews."  

 

 Pursuant to a complaint lodged by the NSW Jewish Board of Deputies, the al-Wah-

wah incident has been referred by the NSW Anti Discrimination Board to the NSW 

Director of Public Prosecutions for a possible prosecution under section 20D of the 

Anti Discrimination Act (NSW) 1977.   However, the elements of an offence under 

section 20D are such that the bar is set almost impossibly high for a successful prose-

cution to occur, and it is not clear whether a prosecution will eventuate in that case. 

 

 Only in Western Australia is there a comprehensive and effective criminal law regime 

to deal with the public incitement of racial hatred simpliciter.  The relevant provi-

sions are to be found in Chapter XI of the Criminal Code (WA) entitled “Racist har-

assment and incitement to racial hatred”.  Two types of offences are defined under 

this heading.   

 

 The first type of offence requires proof of an intention to incite racial animosity or 

harassment and carries the heavier penalty.  The second is a strict liability offence 

and requires proof only of the likelihood (or reasonable likelihood) of such incite-

ment.  A person charged with the first offence could, if intention is not proved, be lia-

ble nevertheless to be convicted of the second offence, if the evidence is sufficient to 

prove the elements of the second offence.  “Good faith” defences are available in re-

spect of the strict liability offences.   

 

 Commonwealth legislation proscribes urging of violence on the basis of race (see 

above) but not incitement of racial hatred.  In States which do criminally proscribe 

incitement of racial hatred, the relevant legislative provisions are made unworkable 

by being conflated with a requirement to prove a violence-related element.  There 

needs to be a uniform law applicable throughout Australia which proscribes public 

incitement of racial hatred simpliciter.  Chapter XI of the Criminal Code (WA) 

provides an appropriate model. 
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3. Citizenship Eligibility, Test and Pledge 

 

We believe the current residency requirements for citizenship eligibility - being lawfully in 

Australia for four years, including minimum periods of permanent residence - are reasonable.  

Any proven pattern of behaviour during this period which is contrary to the liberal democratic 

values enumerated in the Australian Citizenship Act should be a factor relevant to the decision 

regarding the granting of citizenship for a further period of four years. 

 

 In addition we recommend that procedures be tightened to carry out background checks on 

would-be immigrants and to disqualify those who have a history of advocating violence or of 

activism in support of totalitarian beliefs, which they have not credibly repudiated, regardless of 

their ethnic or religious background. 

 

We also support each of the government’s eight proposals for developing a stronger framework 

for the content of the citizenship test. 

 

As regards the Citizenship Pledge, see our comments in section 1 of this submission.  
 

 

4. The obligations of citizenship in an age of home-grown terrorism 

 

Our main proposals for stronger efforts to counter radicalisation in the community are set out in 

section 2 of this submission. 

 

In addition, we believe that the Commonwealth and the States need to undertake a joint inquiry 

into the extent to which, and the manner in which, Australian prisons are being used as venues 

to radicalise and recruit criminals for violent and/or extremist causes. The inquiry should be 

tasked with making recommendations to prevent prisons from being used in this way in the fu-

ture, and to put prisoners through counter-radicalisation or de-radicalisation programs if and 

when appropriate.   

 

From time to time it is suggested that law enforcement agencies should be recruiting former 

members of extremist groups, who have apparently become disillusioned with those groups and 

had a change of heart, to assist in counter-radicalisation or de-radicalisation programs.  As su-

perficially attractive as this idea might sound, we believe that this approach requires extreme 

caution.  The true loyalties of people who have apparently changed their allegiances in a con-

flict can never be known with certainty.  Even if a professed change of allegiance is sincere, it 

may change back again.  It is also possible that a person professing to have become disillu-

sioned with an extremist group does so falsely and with the intention of acting surreptitiously as 

an agent for the group.   

 

 

5. Revocation of Citizenship of dual nationals engaged in terrorism  

 

Currently, under section 34 of the Australian Citizenship Act, a person’s Australian citizenship 

can be revoked if it is proved that the person acquired Australian citizenship by fraudulent 

means. Under section 35 of the Australian Citizenship Act, Australian citizens who hold dual 
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citizenship of a foreign country will automatically lose their Australian citizenship if they serve 

in the armed forces of a country at war with Australia.  

 

Whilst it is relatively straightforward to determine if a person has served in the armed forces of 

a country at war with Australia, the loyalty to Australia of a person involved in some way with 

terrorist organisations overseas can sometimes be more difficult to gauge.  For example, the fact 

that a person is a member of, or has fought on the side of, an organisation that is listed as a ter-

rorist organisation under the Criminal Code does not necessarily mean that that person has been 

disloyal to Australia.  One of those organisations is the Kurdistan Workers Party (PKK), whose 

members have been engaged, directly or indirectly, in combat in Syria and Iraq against another 

listed terrorist organisation, Islamic State.  Arguably, the Kurds’ military successes against Is-

lamic State have been consistent with Australia’s national interests, especially as Australian 

forces themselves have been involved in assisting the Iraqi army to combat Islamic State in 

Iraq.   

 

In our view, the revocation of any person’s Australian citizenship is an extreme step that is jus-

tified only in the circumstances already provided for under the existing sections 34 and 35 of 

the Act or, alternatively, upon proof that the person:  

 

(a) has committed terrorist offences or grave international crimes (genocide, war crimes 

or crimes against humanity) in Australia or on foreign soil; and  

 

(b) has demonstrated that he or she has repudiated his or her allegiance  to Australia. 

(For example, the person has acted in a manner that is contrary to Australia’s na-

tional security interests, or caused or threatened physical harm to other Australians 

or exposed other Australians to increased threats to their physical safety).   

 

Even in those circumstances, we believe that revocation of citizenship should apply only to per-

sons who: 

 

(i) have another citizenship to fall back on, that is dual nationals; or 

 

(ii) have an indefeasible legal right of access to citizenship of another country under 

the laws of that country, and are not barred for any reason from taking up resi-

dence in that country. 

 

Except in the circumstances described in (ii) above, revocation of citizenship should not occur if 

the revocation would result in a person becoming stateless, as this would be contrary to Aus-

tralia’s obligations as a party to the 1954 Convention relating to the Status of Stateless Persons 

and the 1961 Convention on the Reduction of Statelessness. 

We note that the government has now introduced proposals to amend the Australian Citizenship 

Act and these are contained in the Australian Citizenship Amendment (Allegiance to Australia) 

Bill 2015 (“the Bill”), which was tabled in the Parliament on 24 June 2015. The Bill will, if 

passed, revoke the citizenship of dual citizens who: 

http://www.nationalsecurity.gov.au/Listedterroristorganisations/Pages/KurdistanWorkersPartyPKK.aspx
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1. Fight or serve outside Australia in the armed forces of a country at war with Australia or 

in a declared terrorist organisation (proposed new section 35); 

2. Are convicted of certain terrorist offences under the exiting Commonwealth Criminal 

Code (proposed new section 35A); or 

3. Engage in certain terrorist conduct, whether within or outside Australia (proposed new 

section 33AA). 

The Bill provides that if the Minister becomes aware that a dual citizen fulfils any of these 

criteria, the Minister must give that person written notice to that effect, although there is also a 

power to rescind the notice and exempt the person from revocation of his or her citizenship.  

The Minister is expressly exempted from following the rules of natural justice.  

We also note that in introducing the Bill, the Minister for Immigration and Border Protection 

told the Parliament that senior public servants, advised by government lawyers, will play a role 

in deciding whether an accused dual national in any particular case has met any of these criteria.  

The Bill itself does not set out how a person would challenge a revocation of citizenship notice 

from the Minister which states that the person has engaged in proscribed conduct.  However, as 

a matter of law the person could seek judicial review of the notice by an application for a 

constitutional writ and certiorari pursuant to section 75(v) of the Constitution or under s 39B of 

the Judiciary Act (Cth), based on a declaration that the conditions under the relevant sections 

have not been made out.  This of course is different to merits review before the Administrative 

Appeal Tribunal (cf s 52 of the Australian Citizenship Act, which has not been amended to 

include review of these sections), as the right is limited to a review for jurisdictional error or 

other error of law.1  

The Australian Constitution places well-recognised limits on the exercise of judicial power.    In 

particular, neither the Parliament nor the Executive branch of government, including a Minister, 

may exercise judicial power.  It is well settled that: 

 

“it is beyond the competence of the Parliament to invest with any part of the judicial 

power any body or person except a court created pursuant to and constituted in accord-

ance with s.72 [of the Constitution] or a court brought into existence by a State.”2 

 

Without attempting an exhaustive definition of the term "judicial power”, Chief Justice Samuel 

Griffith stated in Waterside Workers' Federation v J.W. Alexander Ltd: 

 

“If…the only powers conferred upon a so-called tribunal are in the nature of calculation, 

or the mere ascertainment of some physical fact or facts, and not the declaration of or 

giving effect to a controverted matter of legal right, it may be that they do not appertain, 

                                                
1 Unless amendments are made to the Administrative Decisions (Judicial Review) Act 1977 to exclude actions 

taken by the Minister under the new sections proposed by the Bill from the coverage of that Act, the issuing of 

any Commonwealth notice pursuant to the proposed new sections would also be subject to judicial review under 

the Administrative Decisions (Judicial Review) Act. 
2 R v Kirby; Ex parte Boilermakers' Society of Australia ("Boilermakers' case") [1956] HCA 10, para 5, per Dixon 

C.J., McTiernan, Fullagar and Kitto JJ. 
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except incidentally, to the judicial power.  It is not disputed that convictions for offences 

and the imposition of penalties and punishments are matters appertaining exclusively to 

that power.”3 

Given the relevant constitutional background, we make the following comments about the 

provisions of the Bill. 

(i) Proposed new section 35 

 

We support the proposal.  In our view, it is the most straightforward of the legislative 

changes proposed by the government because, in the words of Chief Justice Griffith, the 

proposed section requires “the mere ascertainment of some physical fact or facts” by the 

Minister, namely whether a person has been fighting or serving as a member of the armed 

forces of a country with which Australia is at war, or with a named terrorist organisation 

that has been declared as such by the Minister specifically for the purposes of the Austral-

ian Citizenship Act.  No additional judgement needs to be made about the repudiation of the 

person’s allegiance to Australia.  Such repudiation is simply presumed.  Whilst that pre-

sumption will be justified in most such circumstances, there might be some circumstances 

where it is not: for example, where a person serves in armed forces as medical personnel, or 

in a terrorist organisation fighting another terrorist organisation that is hostile to Australia. 

The difficulty could be overcome by giving the Minister a discretion not to issue a notice of 

revocation of citizenship of a dual citizen to whom section 35 applies if the Minister is sat-

isfied in the circumstances that the person’s allegiance to Australia has not been repudiated.    

 

(ii) Proposed new section 35A 

 

In principle we support the proposal, although we have certain reservations. The automatic 

revocation of citizenship if a person is convicted of any of the five specified offences under 

the Criminal Code lacks flexibility.  There is an assumption that persons convicted of any 

of these offences have necessarily severed their bond and repudiated their allegiance to 

Australia.   In many, perhaps most, cases such an assumption will be justified, but not in all 

cases.  No account is taken of the degree of culpability of the person or the nature of their 

involvement in the commission of the offence (eg as an unwitting accessory). Some of the 

categories of convictions that can lead to loss of citizenship (eg defacement of government 

property) seem to us to be too broad.   Further, the Bill makes no provision for 

reinstatement of the person’s citizenship if the conviction is quashed or overturned on 

appeal.  Again, this could be overcome by the relevant Minister having a discretion not to 

issue a notice of revocation of citizenship.  

(iii) Proposed new section 33AA 

 

Although we support the intention behind the proposal, we believe the specific provisions 

in this section are an over-reach.  The section specifies eight categories of conduct which 

will trigger revocation of citizenship.  Each category is defined in terms of the Criminal 

Code.  The section therefore requires the Minister, before issuing a notice under subsection 

                                                
3 (1918) 25 CLR 434, at page 443, line 29. 
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(6), to have come to the conclusion that a person has engaged in conduct that is in breach of 

the relevant section or sections of the Criminal Code.  It is not clear whether this 

conclusion can be based upon the civil standard of proof - balance of probabilities - or the 

criminal standard - beyond reasonable doubt.  In either case, this may amount to what Chief 

Justice Griffith referred to as a “declaration of or giving effect to a controverted matter of 

legal right”, which would be an exercise of judicial power.  Proposed section 33AA also 

assumes that persons who receive notice from the Minister that they have engaged in the 

specified conduct have necessarily severed their bond and repudiated their allegiance to 

Australia, without any consideration having to be given as to whether or not this 

assumption is justified in the particular circumstances.  

We accept that the constitutionality of proposed section 33AA is not a straightforward 

question.   It can be argued that the government’s proposed legislative changes would not 

be a purported exercise of judicial power by the Parliament4 or require an exercise of 

judicial power by the Executive. We are also aware of the following dicta of Isaacs J (as he 

then was) in Re Yates; Ex parte Walsh: 

“I am unable to see why Parliament could not, in protection of the Commonwealth in 

respect of defence, customs, coinage or immigration, for instance, enact that any 

person who was shown to the satisfaction of the Minister to be a spy, a traitor, a 

smuggler, a coiner or an importer of prostitutes, might be summarily deported. Such 

legislation on admitted subjects of power might be considered arbitrary and even 

dangerous; but those are elements entrusted to the wisdom of Parliament when 

weighing in its own scales of social justice the comparative claims of individuals and 

the nation. If it says Yea, no Court can say Nay.”5 

If citizenship is to be revoked under proposed section 33AA on any basis that falls short of 

a determination of criminal guilt under Australian law, then in our view that basis will be 

manifestly inadequate to justify so drastic a measure.  It would violate the long-established 

principle that a citizen may be punished for a breach of law, but can be punished for 

nothing else.6   

If, on the other hand, a determination of criminal guilt under Australian law will be a 

precondition for revoking citizenship under section 33AA, then such a determination could 

be an exercise of judicial power7 which, under Chapter III of the Australian Constitution, 

may only be done by a court.  

Whatever the constitutional position may be, proposed section 33AA would make it 

possible to decide on a person’s allegiance to Australia on the sole basis of untested 

                                                
4 For the reasons given in Duncan v New South Wales; NuCoal Resources Limited v New South Wales; Cascade 

Coal Pty Limited v New South Wales [2015] HCA 13 (15 April 2015) at para [43]. 
5 [1925] HCA 53; (1925) 37 CLR 36 (18 December 1925).  
6 Dicey, Introduction to the Study of the Law of the Constitution, 10th ed. (1959), p 202, cited in Chu Kheng Lim v 

Minister for Immigration, Local Government and Ethnic Affairs [1992] HCA 64 at para [23] per Brennan, Deane 

and Dawson JJ. 
7 Chu Kheng Lim v Minister for Immigration, Local Government and Ethnic Affairs [1992] HCA 64 at para [23] 

per Brennan, Deane and Dawson JJ.  See also section 80 of the Constitution. 

http://www.austlii.edu.au/au/cases/cth/HCA/2015/13.html
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/HCA/1925/53.html?stem=0&synonyms=0&query=banishment
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interpretations of alleged evidence, with no opportunity for the accused person to face his 

or her accusers and challenge the case against him or her.  This opens the door wide to error 

and abuse.   We think that a right of judicial review of a Minister’s action in giving effect to 

the section is not a sufficient safeguard, especially as the review is limited, and does not 

permit a complete review of the merits of the decision.  The rule of law – which is one of 

the citizenship values that the government has proposed – demands that citizens not be 

subjected to punishment by administrative fiat, but only through the due process of the law, 

which remains the most reliable method for testing the merits of allegations of wrongful 

conduct.    

 

6. Suspension of privileges for Australian citizens engaged in terrorism 

 

In our view, anyone convicted of a terrorist offence involving disloyalty to Australia should be 

subject to the same suspension of citizenship privileges, if any, as would apply if the person had 

been convicted of any other offence carrying the same sentence.  For the reasons already stated 

it is possible for a person to have engaged in terrorist activities that do not entail disloyalty to 

Australia.   If it is felt that a suspension of citizenship privileges (in addition to the ordinary 

sentence) should apply to persons convicted of terrorist offences that do entail disloyalty to 

Australia, then that disloyalty should be subject to proof.  If disloyalty is proved, then in our 

view the nature and duration of the suspension of citizenship privileges should be in proportion 

to the severity of the crime and the egregiousness of the disloyalty, as determined by the court. 

 

Yours sincerely 

    
Robert Goot SC AM    Peter Wertheim AM   

President     Executive Director 

  

http://www.immi.gov.au/pub-res/Pages/discussion-papers/citizenship-right-responsibility.aspx#sub-heading-5
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SUMMARY OF RECOMMENDATIONS: 

 

 Australian values should be explicitly defined and affirmed in the Australian Cit-

izenship Act, 2007.  The word ‘values’ does not at present appear anywhere in 

the Act. 

 

 The values should include not only those enumerated in the discussion paper, 

which are shared by other democratic nations, but also values which are embed-

ded in Australia’s unique history and traditions: 

 

 respect for Australia’s indigenous heritage and cultural and religious 

diversity; and 

 a sense of shared responsibility for one another’s welfare, including 

mutual aid in times of crisis as highlighted through Australian nation 

building experiences. 

 

 The Pledge of commitment as a citizen of the Commonwealth of Australia set out 

in Schedule 1 of the Act should be amended so as to include an express adoption 

of the values enumerated in the Act and a commitment not to act in a manner 

that is inconsistent with the pledge. 

 

 English language education for new arrivals should be combined with education 

about Australian culture and values. 

 

 Videos illustrating potential clashes between Australian values and those of other 

cultures in commonly encountered situations should be made and be freely avail-

able online and on social media and shown overseas to all applicants for entry 

into Australia, and tailored to different age and cultural groups. Prospective im-

migrants to Australia should be informed clearly that in order to become citizens 

they will be required to undertake a solemn pledge of loyalty to Australia which 

will require them expressly to adopt, and promise not to act contrary to, Austral-

ian values. 

 

 The effectiveness of the National Education Curriculum in Civics and Citizen-

ship in imparting essential concepts and the values enumerated in the Australian 

Citizenship Act should be regularly tested and reviewed.  Values education 

should not be confined to this one non-core course. It should also be embedded 

within the relevant content of core courses such as English, History, Science, 

Geography and Languages. 

 

 Techniques of critical thinking should be integrated in the National Education 

Curriculum, beginning in primary school and reinforced in courses in history, lit-

erature and the natural and social sciences in secondary school. 
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 An annual national forum should be convened of academic and other experts on 

combating extremist ideologies and racism and building a cohesive, integrated 

and tolerant society based on the political and social equality of all citizens re-

gardless of race, religion or gender.  This forum would be separate from, and in 

addition to, the various forms of government engagement with communities.   

One purpose of the experts’ forum would be to analyse and assess the effective-

ness of those forms of engagement and of the government’s overall strategy in 

inculcating the values enumerated in the Australian Citizenship Act. 

 

 Quality assurance programs, with voluntary participation, should be developed 

to vouch for: 

 

(i) the pastoral training and education of religious leaders on the full range of 

their responsibilities under the law, and to discourage preaching of hatred 

and extremism.   

 

(ii) the content of extra-curricular programs at private schools so as to prevent 

such programs from becoming a means for inculcating extremist beliefs. 

 

 Additional legislative measures should be introduced, including further amend-

ments and additions to the Commonwealth Criminal Code, which will be more 

effective against incitement to racially motivated violence and racial hatred, in-

cluding on the internet. 

 

 During the required residency period prior to the granting of citizenship, if there 

has been any proven pattern of behaviour which is contrary to the values enumer-

ated in the Australian Citizenship Act this should be a factor in deciding whether 

to grant citizenship for a further period of four years. 

 

 Procedures should be tightened to carry out background checks on would-be im-

migrants and to disqualify those who have a history of advocating violence or of 

activism in support of totalitarian beliefs, which they have not credibly repudi-

ated, regardless of their ethnic or religious background. 

 

 The Commonwealth and the States should undertake a joint inquiry into the ex-

tent to which, and the manner in which, Australian prisons are being used as ven-

ues to radicalise and recruit criminals for violent and/or extremist causes. The in-

quiry should be tasked with making recommendations to prevent prisons from 

being used in this way in the future, and to put prisoners through counter-radical-

isation or de-radicalisation programs if and when appropriate. 

 

 Extreme caution should be exercised in any recruitment of former members of 

extremist groups, who have apparently become disillusioned with those groups 

and had a change of heart, to assist in counter-radicalisation programs.   
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 The Australian Citizenship Amendment (Allegiance to Australia) Act 2015 

should be amended so as to address the reservations we have expressed in section 

5 of this submission.   

 

 Anyone convicted of a terrorist offence involving disloyalty to Australia should 

be subject to the same suspension of citizenship privileges, if any, as would ap-

ply if the person had been convicted of any other offence carrying the same sen-

tence.  However, that disloyalty should be subject to proof.  If disloyalty is 

proved, then the nature and duration of the suspension of citizenship privileges 

should be in proportion to the severity of the crime and the egregiousness of the 

disloyalty, as determined by the court. 

 

 
 


