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Current Israeli and Palestinian contentions about territory and borders reflect their 

conflicting perspectives on peoplehood, historic rights to the land, legal claims, 

security, Jerusalem and other emotionally charged issues. 

 

The usual starting point for considering these issues is the Arab-Israel war in June 

1967, during which Israel captured the Sinai Peninsula and Gaza Strip from Egypt, the 

West Bank, including the old city of Jerusalem, from Jordan, and the Golan Heights 

from Syria.   

 

However, what is now referred to as the Israel-Palestinian conflict pre-dates the 1967 

war, and even pre-dates the establishment of Israel in 1948, and the founding of the 

modern political movement of Zionism in 1897.  Arab rejection of any kind of 

substantial Jewish presence, political or otherwise, in what is today Israel (let alone 

the territories captured by Israel in 1967) can be traced back to 1891, if not earlier.1 

 

Arab opposition to the reconstitution of the Jewish Commonwealth in any part of the 

Jewish people’s historic homeland has been a constant of the conflict for more than 

one hundred years.    Although Arab leaders have at different times proffered 

different religious, ethnic or nationalistic reasons for that opposition, it has been their 

preparedness to resort to unlawful violence in an attempt to enforce that opposition, 

and the Jewish people’s resolve to defend themselves from it, that has made the 

conflict a bloody one, albeit far less costly in human lives than most other 

international conflicts. 

 

                                                             
1   In July 1891, Arab notables in Jerusalem sent a cable to the Ottoman Sultan in Istanbul opposing all sale of land 

to Jews, including Ottoman citizens, and all immigration of Jews into the country.   Some 500 notables 

subsequently signed a memorandum to the Sultan to the same effect: Neville Mandel, Turks, Arabs and Jewish 

Immigration into Palestine 1882-1914, St Anthony’s College Papers, Oxford, 1965, p. 32.    Although Egypt, 

Jordan and the Palestine Liberation Organisation have each formally recognised Israel and entered into 

agreements with it, they have never recognised that Israel is the nation-State of the Jewish people. 
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Organised Arab violence against the Jewish population occurred during the period of 

Ottoman rule until 1917, and became more frequent during the period of British 

administration up to 1948, with riots and deadly pogroms against Jews erupting in 

1920, 1921 and 1929 (including the massacre of the ancient Jewish community of 

Hebron) and during the years of Arab terror between 1936 and 1939. 

 

From the beginning, this record of rejectionism and violence flew in the face of 

international law.  As early as April 1920, following the end of World War I, a Council 

of the victorious Allied and Associated Powers met at San Remo and formally 

recognised “the historical connection of the Jewish people with Palestine”.  Britain, 

which had captured the area from the Ottoman Empire, was granted a Mandate to 

govern the country, with an obligation to “be responsible for putting into effect the 

declaration originally made on November 2nd, 1917, by the Government of His 

Britannic Majesty, and adopted by the said Powers, in favour of the establishment in 

Palestine of a national home for the Jewish people” (known as the Balfour Declaration).   

  

 
News report of Arab massacre of Jews in Hebron 1929 

 

 

The Mandate originally included the territory of Transjordan, east of the Jordan River.  

However, that part of the territory was excised two months after the terms of the 

Palestine Mandate were formally confirmed by the League of Nations in July 1922.   
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The partition principle - the division of the remaining territory of the Mandate into a 

Jewish State and an Arab State – was first officially recommended in 1937 following 

an exhaustive inquiry by the Peel Royal Commission convened by the British 

government.   

 

The recommendation in favour of partition was born out of a recognition of the 

cruelty and injustice that would result if either national community, Jews or Arabs, 

were to be subjected to alien rule by the other.2  Whilst the Jewish leadership were 

prepared to accept partition, the recommendation was flatly rejected by Arab leaders.   

 

Ten years later a similarly exhaustive inquiry was undertaken by the UN Special 

Committee on Palestine (UNSCOP).  UNSCOP was made up of representatives of 11 

middle-power nations, including Australia.  After months of research, fact-finding 

missions, inquiries and public hearings, UNSCOP’s majority report (recommending 

partition) and minority report (recommending a Federal State) were each debated 

extensively in the UN.   

 

Each proposal was rejected by the Arab States and by the Palestinian Arab 

leadership.   Abdul Rahman Azzam, the Arab League's first secretary-general, 

declared that the Arabs would respond to any recommendation by the UN in favour 

of partition with "a war of extermination and momentous massacre which will be 

spoken of like the Mongolian massacre and the Crusades."3  

 

 

                                                             
2 "We do not think that any fair-minded statesman would suppose, now that the hope of harmony between the 

races has proved untenable, that Britain ought either to hand over to Arab rule 400,000 Jews, whose entry into 

Palestine has been for the most part facilitated by the British Government and approved by the League of Nations; 

or that, if the Jews should become a majority, a million or so of Arabs should be handed over to their rule. But, 

while neither race can justly rule all Palestine, we see no reason why, if it were practicable, each race should not 

rule part of it… If [partition] offers neither party all it wants, it offers each what it wants most, namely freedom 

and security”: League of Nations, Mandate of Palestine, SUMMARY OF THE REPORT OF THE PALESTINE ROYAL 

COMMISSION , 30 November 1937, Series of League of Nations Publications VI. A. MANDATES 1937. VI A. 5 

OFFICIAL COMMUNIQUE IN 9/37: 

http://domino.un.org/UNISPAL.NSF/561c6ee353d740fb8525607d00581829/08e38a718201458b05256570007

2b358 

3 Akhbar al-Yom, October 11, 1947 (translated from the Arabic). See http://www.meforum.org/3082/azzam-

genocide-threat 

http://domino.un.org/UNISPAL.NSF/561c6ee353d740fb8525607d00581829/08e38a718201458b052565700072b358
http://domino.un.org/UNISPAL.NSF/561c6ee353d740fb8525607d00581829/08e38a718201458b052565700072b358
http://www.meforum.org/3082/azzam-genocide-threat
http://www.meforum.org/3082/azzam-genocide-threat
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Azzam Pasha’s genocidal threat to wipe out the Jews of Palestine, October 1947 - Akhbar al-Yom, October 11, 

1947 

 

In the teeth of these threats, on 29 November 1947, the UN General Assembly voted 

in favour of partition by 33 votes to 10 with 13 abstentions. 

 

 

 
Arab militia, 1947-8 civil war in Palestine 
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Although the UN’s partition resolution was not, of itself, legally binding, the Arab 

decision to use force to prevent the implementation of the resolution was 

unquestionably illegal under Article 2, paragraph 4 of the UN Charter.   The Arab 

leaders’ decision to go to war over partition - initially a civil war prosecuted through 

local militias and then, after Israel’s declaration of independence in May 1948, a full 

scale military invasion - was denounced by most member States of the UN, including 

Australia.4  Trygve Lie, then Secretary-General of the United Nations, saw the Arab 

invasion as “the first armed aggression which the world had seen since the end of 

[World War II]”.5  It was a decision that proved disastrous for Palestinian Arabs. 

 

 
Arab Armies invade Palestine: New York Times, May 16, 1948 

 

After months of fighting Israel succeeded in repelling the invasion, signing armistice 

agreements with Egypt, Jordan and Syria in 1949.  In the maps accompanying the 

agreement between Israel and Jordan, the armistice line marking the military position 

at the end of the fighting was drawn in green.  The ‘Green Line’, as it came to be 

known, was not a formal international border.  On the contrary, it was “agreed upon 

                                                             
4 Australian Foreign Minister, Herbert Vere Evatt, House of Representatives, Hansard, 21 June 1949: 

http://parlinfo.aph.gov.au/parlInfo/search/display/display.w3p;query=Id%3A%22hansard80%2Fhansardr80%2F19

49-06-21%2F0096%22 

5 Trygve Lie, In the Cause of Peace, New York, McMillan, 1954 p. 174 

http://parlinfo.aph.gov.au/parlInfo/search/display/display.w3p;query=Id%3A%22hansard80%2Fhansardr80%2F1949-06-21%2F0096%22
http://parlinfo.aph.gov.au/parlInfo/search/display/display.w3p;query=Id%3A%22hansard80%2Fhansardr80%2F1949-06-21%2F0096%22
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by the Parties without prejudice to future territorial settlements or boundary lines or 

to claims of either Party”.6  Its “basic purpose” was “to delineate the lines beyond 

which the armed forces of the respective Parties shall not move.”7   

 

 
Jewish fighter in the 1948 war confronts Palestinian leader Hajj Amin al-Husseini, Grand Mufti of Jerusalem, who 

was a close ally of Nazi Germany during World War II 

 

 

The false claim is sometimes made that in 1948 a Jewish minority owning only 5 per 

cent of the land of Palestine made itself master of the Arab majority, which 

supposedly owned 95 per cent of the land.  In fact, in the part of the country that 

became Israel, 8.6 per cent of the land was owned by Jews and 3.3 per cent was 

retained by Arabs who took up Israeli citizenship, while 16.9 per cent was abandoned 

by private owners who fled the fighting during the civil war or the Arab military 

invasion.8   

 

                                                             
6 Ibid, Article VI, para 9. 

7 Israel-Jordan Armistice Agreement, 3 April 1949, Article IV, para 2: 

http://www.mfa.gov.il/mfa/foreignpolicy/mfadocuments/yearbook1/pages/israel-

jordan%20armistice%20agreement.aspx.   

8 In November 1950, Israel’s Foreign Minister, Moshe Sharett, announced to the UN that Israel was prepared to pay 

compensation for the property of absentee owners without requiring that this be done as part of a general peace 

settlement. For a complete account of the relevant history, see Don Peretz, Palestinian Refugee Compensation, 

The Centre for Policy Analysis on Palestine, Washington DC, 1995: 

http://www.thejerusalemfund.org/images/PalestinianRefugeeCompensation.pdf 

http://www.mfa.gov.il/mfa/foreignpolicy/mfadocuments/yearbook1/pages/israel-jordan%20armistice%20agreement.aspx
http://www.mfa.gov.il/mfa/foreignpolicy/mfadocuments/yearbook1/pages/israel-jordan%20armistice%20agreement.aspx
http://www.thejerusalemfund.org/images/PalestinianRefugeeCompensation.pdf
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The rest of the land—over 70 per cent—had been vested in the British-administered 

Mandatory Power, and accordingly reverted to the State of Israel as its legal heir. 9  

The greater part of this 70 per cent consisted of the Negev, some 12,725 km2 all told, 

or close to 50 per cent of the 26,630 km2 in all of Mandatory Palestine.  Known as 

Crown or State Lands, this was mostly uninhabited arid or semi-arid territory, 

inherited originally by the British Mandatory Government from the Ottomans.  In 1948 

it passed to Israel as the successor State.10 

  

Some twenty-six square kilometers of “No Man’s Land” was divided between Israel 

and Jordan by agreement shortly after the 1949 Armistice.  Otherwise, despite 

numerous violations of the armistice by armed Palestinian groups (often with 

Jordanian acquiescence) and armed Israeli responses, no attempt was made to alter 

the Green Line until the 1967 war.   

 

The territory lying between the Jordan River and the Green Line, known as the ‘West 

Bank’11, has a land area of 5,640 km2 plus a water area of 220 km2, consisting of the 

northwest quarter of the Dead Sea.  About 80% of its people are Palestinian Arabs, 

including the descendants of many who were displaced in the 1948 war.   Jordan 

administered and controlled the West Bank between 1948 and 1967, and purported 

to annex it to its own territory, but the annexation was almost universally regarded 

as unlawful.12   Palestinians living in the West Bank were able to take up Jordanian 

citizenship.  However, most have remained stateless. 

 

Whilst there can be little doubt that Israel’s control over the West Bank and the 

statelessness of most Palestinians living there has been among the factors that have 

fuelled the Israel-Palestinian conflict, the basic cause remains the Palestinian leaders’ 

denial of the peoplehood and right of national self-determination of the Jewish 

people.  No Palestinian demands were raised during the period of Jordanian rule 

between 1948 and 1967 for the West Bank to break away from Jordan and become 

part of a separate State of Palestine.  Indeed, the original Palestinian Charter of 1964 

expressly ruled this out.13  This history does not sit comfortably with the Palestinians’ 

post-1967 claims of ownership of the West Bank based on the right of national self-

determination. 

                                                             
9 Government of Palestine, Survey of Palestine, 1946, Government Printer (UK), p. 257. 

10 For a survey of land ownership in the country prior to 1948, see Moshe Aumann, Land Ownership in Palestine, 

1880-1948, Israel Academic Committee on the Middle East, 1974. Reproduced at 

http://www.wordfromjerusalem.com/wp-content/uploads/2008/11/the-case-for-israel-appendix2.pdf 

11 Many Israelis refer to this territory by its Biblical names, “Judea and Samaria” as a reminder that the area lies in 

the heartland of ancient Israel. 

12 Jordan eventually renounced any claim over the West Bank in 1988. 

13 Article 24 of the 1964 Charter provides: “This Organization does not exercise any territorial sovereignty over the 

West Bank in the Hashemite Kingdom of Jordan, on the Gaza Strip or in the Himmah Area”: 

https://web.archive.org/web/20101130144018/http://www.un.int/wcm/content/site/palestine/pid/12363 

http://www.wordfromjerusalem.com/wp-content/uploads/2008/11/the-case-for-israel-appendix2.pdf
https://web.archive.org/web/20101130144018/http:/www.un.int/wcm/content/site/palestine/pid/12363
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Further, even though there was no Israeli presence whatsoever in the West Bank, Gaza 

Strip or East Jerusalem between 1948 and 1967, the Arab States and Palestinian 

leaders nonetheless made a second concerted effort to destroy Israel by military 

means.   

 

In May 1967, the Egyptian government massed 100,000 troops in the Sinai peninsula 

to confront Israel, ordered out the UN peacekeeping force and imposed a naval 

blockade cutting off maritime access to Israel’s southern port of Eilat through which, 

at that time, Israel imported 90% of its oil requirements.   The latter measure, a clearly 

unlawful act of aggression which was widely denounced as such at the time, was the 

proximate cause of the 1967 war. 

 
 

Arab media propaganda cartoons in the lead-up to the 1967 war 

Nasser kicking the Jews (Israel) into the sea backed by 

the armies of Lebanon,  Syria and Iraq - al-Farida, 

Lebanon 

Jewish skulls piled in the ruins of Tel Aviv - al-Jundi 

al'Arabi, Syria 

 

On 5 June 1967, Israeli forces responded with military strikes against Egyptian forces, 

effectively breaking the blockade and, after several days of fighting, imposing a 

crushing defeat on the Egyptians.  On the same say, the Israelis sent a message to 

Jordan via the UN confirming that Israel had no intention of taking any action against 

Jordan unless the Jordanians attacked Israel.   Regrettably, the Jordanians rejected 

Israel’s offer to keep out of the fighting.  Mistakenly believing that the Egyptians were 

gaining the upper hand, the Jordanians commenced artillery attacks against central 

Israel and the Israeli part of Jerusalem.  The Israelis responded by driving the 

Jordanian forces out of the remainder of Jerusalem and, eventually, the West Bank. 

 

http://www.sixdaywar.co.uk/map-golan.htm
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This history, now often forgotten, remains an important consideration in any 

resolution of the future status of the West Bank.  It remains relevant that Israel was 

not the aggressor in the 1967 war.   

 

Immediately after the war, between June and November 1967, draft UN resolutions 

were put forward on six occasions by the Arab States and the Soviet bloc in both the 

Security Council and General Assembly seeking to condemn Israel over the 1967 

Arab-Israeli war.  Each of them was decisively defeated or withdrawn for lack of 

support. 14   Draft resolutions demanding that Israel withdraw its forces unilaterally 

from territories it had captured in that war were defeated or withdrawn four times.  

The international community was therefore clearly not prepared to deny that Israel 

had acted out of self-defence. 

 

The legal consequence of this is not that Israel acquired ownership of the territory it 

captured during the war, but rather that Israel became legally entitled to remain in 

control of those territories pending the conclusion of peace agreements with its 

neighbours, in which they would enter into arrangements that Israel will be able to 

enforce to ensure that these territories are never again used as a base from which to 

launch armed attacks against Israel.  The formula ‘land for peace’ (ie Israel 

relinquishing land it captured in 1967 in exchange for formal peace treaties) was 

given expression in UN Security Council Resolution 242, passed unanimously in 

November 1967. 

 

Resolution 242 calls for a peace based on two principles: (i) “withdrawal of Israeli 

armed forces from territories occupied in the recent conflict” and (ii) “termination of 

all claims or states of belligerency” and the right of  “every State in the area…to live 

in peace within secure and recognized boundaries free from threats or acts of force”.  

The two principles are of equal weight and are interdependent.   

 

The absence of the words “all” or “the” before the word “territories” was deliberate, 

and confirms that Israel is not required to relinquish all territories it captured in 1967.  

This was attested to several times in public by Britain’s Lord Caradon, the principal 

drafter of resolution 242.  For example in an interview on the MacNeil/Lehrer Report 

in the US on March 30, 1978 he stated: 

 

“We didn't say there should be a withdrawal to the '67 line; we did not put the 

“the” in, we did not say “all the territories” - deliberately. We all knew that the 

boundaries of '67 were not drawn as permanent frontiers, they were a cease-

                                                             
14 See Draft resolutions and voting patterns in UN Docs A/L519, A/L52, A/L2524, A/L525, all rejected on 4 July 

1967by votes of 88 to 32, 98 to 22, 81 to 36 and 80 to 36 respectively. 



 

P a g e  11 | 22 

 

fire line of a couple of decades earlier... . We did not say that the '67 boundaries 

must be forever.”15 

 

As regards the West Bank, resolution 242 thus allows for any final border to depart 

from the Green Line, particularly to ensure that the border will be one which Israel 

will be able to defend militarily in the event of any repeat of the aggression against 

it in 1948 and 1967. 

 

Resolution 242 was formally accepted by Israel in May 1968 but was rejected by 

Palestinian leaders for 21 years.16  It was nevertheless to become one of the most 

widely affirmed resolutions on the Arab–Israeli conflict and formed the basis for later 

negotiations between the parties, leading to Israel’s Peace Treaties with Egypt in 1979 

and Jordan in 1994, as well as the 1993 and 1995 Oslo Accords and other agreements 

with the Palestinians.   

 

In 1982, following the signing of the Israel-Egypt Peace Treaty, Israel withdrew its 

military forces and civilians from the Sinai Peninsula, dismantling 18 settlements, and 

returned the territory to Egypt.   The Israel-Jordan peace treaty likewise resolved 

outstanding territorial issues between those two States.  In 2005, Israel unilaterally 

withdrew its military forces and civilians from the Gaza Strip, dismantling all 21 

settlements there.   Accordingly, of the territories captured by Israel in 1967, only the 

Golan Heights and the West Bank including parts of Jerusalem retain an Israeli military 

presence and civilian settlements.   

 

Syria accepted resolution 242 after again being defeated by Israel in the 1973 war.  

Although Israel annexed the Golan Heights in 1981, there were serious attempts by 

Israel and Syria in the 1990s to negotiate a peace treaty that, if successful, would 

have resulted in the return of that territory to Syria with minor border adjustments, if 

any.  Ultimately, however, the talks broke down, and the future status of the Golan 

Heights remains unresolved.   

 

The most contentious unresolved territorial issues are the West Bank, including the 

parts of Jerusalem acquired by Israel after 1967, with their relatively large numbers 

of Palestinian civilians.   

Jerusalem is especially sensitive because of its religious significance to Jews, 

Christians and Muslims.  As from 28 June 1967, the State of Israel extended its law, 
                                                             
15  For a comprehensive survey of similar public statements made by Lord Caradon and by other drafters of 

Resolution 242, including Professor Eugene Rostow, Arthur J Goldberg and Baron George Brown, see 

http://www.camera.org/index.asp?x_context=2&x_outlet=118&x_article=1267 

16   Eric Black, Parallel Realities, 1992. Section reproduced at 

http://www.pbs.org/wgbh/pages/frontline/shows/oslo/parallel/8.html 

http://www.camera.org/index.asp?x_context=2&x_outlet=118&x_article=1267
http://www.pbs.org/wgbh/pages/frontline/shows/oslo/parallel/8.html
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jurisdiction, and administration to all parts of the city that it had captured in the 1967 

war.17   In international law this is tantamount to an assertion of territorial sovereignty 

and annexation.  This was formalised and made clear in the 1980 Jerusalem 

Law.18  The Jerusalem Law is one of the 14 Basic Laws of Israel, which collectively 

function as a kind of constitution for the State of Israel. (Israel, like the UK, does not 

have a single document as a Constitution).   

Shortly after the 1967 war, in order to avoid conflict with the Muslim world, the Israeli 

Defence Minister Moshe Dayan decided to leave the day-to-day management and 

control over religious affairs of the Temple Mount in the hands of the Muslim Waqf 

(religious trust), while at the same time insisting that Jews would be able to visit (but 

not pray at) the Temple Mount without restriction. This policy has not changed since 

1967. 

 

 

 
Defense Minister Moshe Dayan, IDF chief Yitzhak Rabin and others touring the Temple Mount following the Six Day 

War in 1967. Credit: Ilan Bruner/GPO 

 

 

Territorial issues have been further complicated by the construction of Israeli 

settlements beyond the Green Line since 1967 and also a security barrier that cuts  

 

 

                                                             
17  Law and Administration Ordinance -Amendment No 13": 

http://www.mfa.gov.il/mfa/foreignpolicy/mfadocuments/yearbook1/pages/13%20law%20and%20administratio

n%20ordinance%20-amendment%20no.aspx 

18   See especially Articles 1, 5 and 7: https://www.knesset.gov.il/laws/special/eng/basic10_eng.htm 

http://www.mfa.gov.il/MFA/Foreign+Relations/Israels+Foreign+Relations+since+1947/1947-1974/13+Law+and+Administration+Ordinance+-Amendment+No.htm
http://www.mfa.gov.il/mfa/foreignpolicy/mfadocuments/yearbook1/pages/13%20law%20and%20administration%20ordinance%20-amendment%20no.aspx
http://www.mfa.gov.il/mfa/foreignpolicy/mfadocuments/yearbook1/pages/13%20law%20and%20administration%20ordinance%20-amendment%20no.aspx
https://www.knesset.gov.il/laws/special/eng/basic10_eng.htm
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into a small part of the West Bank.19  The fact that there was no sovereign State owner 

of the West Bank (including East Jerusalem) prior to 1967 also means that the laws 

applicable to land ownership in the West Bank are a complex accumulation of 

Ottoman, British Mandate, Jordanian and Israeli laws and regulations.  

 

There are currently 125 Israeli settlements sanctioned by the Israeli government in 

the West Bank.  In addition, there are approximately 100 “outposts” located 

throughout the West Bank. The outposts do not have official government recognition, 

although many (but not all) of them were established with government assistance. 

Twelve large Israeli neighbourhoods were built in areas that Israel annexed to the 

Jerusalem Municipality after 1967.  

 

In addition, settler enclaves have been built within Palestinian neighbourhoods in 

these annexed areas, with the aid of the Israeli government and the Jerusalem 

Municipality. There are further small settler enclaves in Hebron.20  Altogether, an 

estimated 200,000 Jews live in the Jerusalem neighbourhoods lying beyond the Green 

Line21 and a further 356,000 Jews live in the West Bank.22 

 

Much of the controversy surrounding the settlements concerns their alleged illegality.  

Eminent international lawyers have written both in favour of and against the legality 

of the settlements.  The literature is extensive.  Of course, the opinions of lawyers, 

no matter how eminent, do not amount to a definitive legal resolution of the issue.   

 

In 2004, the International Court of Justice (ICJ), which is the legal organ of the United 

Nations, was asked to provide an Advisory Opinion concerning Israel’s security 

barrier, which included consideration of whether Israeli settlements were in violation 

of international law.  Although the Advisory Opinion is sometimes cited as if it were 

a definitive decision, it does not have legally binding effect.23 

 

 

                                                             
19   The NGO B’Tselem, which is highly critical of Israeli government policies in the West Bank, has estimated that 

the territory lying between Israel’s security barrier and the Green Line accounts for only 8.5% of the total area of 

the West Bank, including East Jerusalem: http://m.btselem.org/separation_barrier/statistics 

20  See http://m.btselem.org/settlements/statistics 

21  "The World Factbook - Middle East: West Bank", Central Intelligence Agency: 

https://www.cia.gov/library/publications/the-world-factbook/geos/we.html 

22  Ibid. 

23  International Court of Justice, Advisory Jurisdiction, http://www.icj-cij.org/jurisdiction/index.php?p1=5&p2=2 

http://m.btselem.org/separation_barrier/statistics
http://m.btselem.org/settlements/statistics
https://www.cia.gov/library/publications/the-world-factbook/geos/we.html
http://www.icj-cij.org/jurisdiction/index.php?p1=5&p2=2
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Pyramid-shaped stacks of barbed wire forming a section of the Israeli West Bank security barrier.  About 90-95% of 

the barrier consists of a wire fence 

 

The ICJ was of the view that Articles 43, 46 and 52 of the Hague Regulations24 apply 

to the West Bank, as do Articles 47, 49, 52, 53 and 59 of the Fourth Geneva 

Convention25, but the majority of the 15 judges concluded that only Articles 49 and 

53 of the Fourth Geneva Convention and Articles 46 and 52 of the Hague Regulations 

have been breached by Israel.  Of these provisions, only one explicitly relates to 

settlements, namely Article 49, paragraph 6, of the Fourth Geneva Convention which 

provides:  

 

“The Occupying Power shall not deport or transfer parts of its own civilian 

population into the territory it occupies.”  

 

There can be no serious suggestion that the Israeli government has “deported” 

settlers to the West Bank.  The real issue is whether by sponsoring and financing 

civilian settlements, the Israeli government has carried out a population “transfer.” In 

its advisory opinion in 2004, the ICJ answered this question in the affirmative.  The 

late Julius Stone, an outstanding Australian international jurist, had a contrary 

opinion.  His view was that a population “transfer” within the meaning of Article 49 

requires a “magisterial act” or fiat by the government of the occupier state and that 

mere sponsorship and benefits do not amount to a population “transfer.” 

 

                                                             
24  Convention (IV) respecting the Laws and Customs of War on Land and its annex: Regulations concerning the 

Laws and Customs of War on Land. The Hague, 18 October 1907: https://www.icrc.org/ihl/INTRO/195 

25   Convention (IV) relative to the Protection of Civilian Persons in Time of War. Geneva, 12 August 1949: 

https://www.icrc.org/ihl/INTRO/380 

https://www.icrc.org/ihl/INTRO/195
https://www.icrc.org/ihl/INTRO/380


 

P a g e  15 | 22 

 

 

 
International Court of Justice, The Hague 

 

Even the ICJ’s opinion appears to leave some settlements untainted by the claim of 

illegality, namely those that have been established without government assistance, 

and also those built on land that was taken from Jewish owners by Jordan in the 1948 

war and restored to those owners after Israel’s victory in 1967. 

 

“Article 49 of Geneva IV forbids “individual or mass forcible transfers” and the 

“transfer of parts of (the occupant's) civilian population.” Objections on these 

grounds have been made to the settlements that are sponsored and financed by 

the government. There is, however, no automatic legal ban on the establishment 

of voluntary settlements on an individual basis, nor on their location, if the 

underlying purpose is security, public order, or safety, and as long as they do 

not involve the taking of private property. The blanket condemnation of 

settlements … not only ignores this fundamental distinction between voluntary 

and government-sponsored settlements, but also disregards historical and 

legal rights of Jews in the Etzion bloc and in Hebron, and in the incorporation 

into the Jerusalem area of Neve Ya'acov and Atarot, which were Jewish villages 

before 1948.”26 

 

 

                                                             
26 Michael Curtis, “Debate on the West Bank, Gaza, and International Law Continued: Response”, 32 Harvard 

International Law Journal 457 at 493. 
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The Jewish village of Kfar Etzion in 1947.  Built in the West Bank on land privately owned by a Jewish landholder, 

the village was destroyed by Arab forces in the 1948 war. Jewish survivors re-established Kfar Etzion following 

Israel’s victory in the 1967 war.   

 

The ICJ also failed to consider the effect of the original League of Nations Mandate of 

1922, Article 6 of which authorised “close settlement by Jews on the land, including 

State lands and waste lands”.  When the UN replaced the League in 1945, the Mandate 

continued to operate by virtue of Article 80 of the UN Charter.  It has been argued 

that the Mandate provisions were nullified by the establishment of the State of Israel 

in 1948 as the State of the Jewish people.  However, this argument leaves unanswered 

the opinion of Eugene Rostow27, a former Dean of Yale Law School and US Under 

Secretary of State for Political Affairs, that because the West Bank is an unallocated 

part of the British Mandate, the terms of the Mandate still apply to that territory and 

settlements can continue until a new state is created or a valid annexation by another 

State takes place. 

 

Many western governments, including Australia’s28, were scathing in their rejection 

of certain other aspects of the ICJ’s Advisory Opinion: 

 

 Israel had constructed the barrier as a self-defence measure which ultimately 

succeeded in stopping the wave of terrorist bombings emanating from the 

West Bank after 2001 that had targeted Israeli civilians, hundreds of whom 

were killed or wounded.  Yet the ICJ controversially concluded that the only 

kind of armed attack that would give rise to a state’s right of self-defence is a 

                                                             
27 Eugene Rostow, Letter to the Editor, 84American Journal of International Law 717, 718 (1990) 

28  See http://www.foreignminister.gov.au/speeches/2004/040813_peace_prosperity.html 

http://www.foreignminister.gov.au/speeches/2004/040813_peace_prosperity.html
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military attack by another state, and that assaults against the citizens or 

territory of a state by externally-based militias and terrorist organisations are 

matters for law enforcement agencies only, never defensive military 

action. This view was already out of date when the ICJ’s opinion was handed 

down in 2004.  Although the Advisory Opinion mentioned UN Security Council 

Resolution 1373 (2001), it failed to take account of the fact that that Resolution 

expressly contemplates a right of self-defence in response to acts of terrorism, 

a right asserted by virtually all States. 

 

 

 

 

 

 One of the ICJ’s judges, Nabil Elaraby of Egypt, had previously expressed 

strong public views about the questions before the ICJ and should have 

disqualified himself to avoid the taint of bias.  According to Israel’s written 

submission concerning jurisdiction and admissibility, "Judge Elaraby, in both 

his previous professional capacity and in his private statements, has been 

actively engaged in opposition to Israel on matters which go directly to aspects 

of the question now before the Court".  In particular, “he had previously played 

a leading role in the very Emergency Special Session from which the advisory 

opinion request has emerged, and had also acted in an official capacity as an 

advocate for a cause that was in contention in the proceedings". 

 

 The wording of the questions put to the ICJ by the General Assembly indicated 

in advance the answers the General Assembly expected from it.  
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Aftermath of terrorist bombing of a civilian bus in Israel 

 

 

 The terrorist bombing attacks against Israel collectively met all the criteria that 

define a crime against humanity under international law. In protecting its 

civilians against such crimes, it can be argued that a State must be allowed 

more leeway than might otherwise be the case in the kinds of security 

measures it may legitimately take.  It follows that even if the security barrier 

violates certain human rights of the Palestinians, as the ICJ concluded, its 

construction was a necessary measure to protect the even more fundamental 

human rights of Israeli civilians, including the right to life. The International 

Covenant on Civil and Political Rights (1966), to which Israel is a party, 

confirms that there is a hierarchy of human rights and that some rights are to 

be regarded as so fundamental that no derogation from them may be made in 

any circumstances: (Article 4).  Among these are the right to life. (Article 6). 

The ICJ avoided altogether the difficult question of weighing up one set of 

human rights against another. 
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Israel and the Palestinians have agreed that the future of the settlements and location 

of a final border between Israel and a future State of Palestine will be among the 

“permanent status” issues to be decided by direct negotiations between the parties.29  

This is an implicit mutual acknowledgement that these issues will not be resolved 

according to legal criteria alone.   

 

Official permanent-status negotiations between Israel and Palestinian leaders were 

conducted at Camp David in 2000, in Taba in 2001, in Jerusalem in 2008 and in 

Washington DC in 2010.    

 

In each of these sets of negotiations, both parties accepted the principle of “land 

swaps”, although they differed markedly on the extent of the land swaps they would 

each accept and other critical details.  Proposals put forward by US President Clinton 

in December 2000 to bridge the gaps between the parties also included land swaps. 

 

“Land swaps” would involve incorporating into Israel’s territory the major settlement 

blocs30 located adjacent to the Green Line and the large Israeli neighbourhoods 

located in areas that Israel annexed to the Jerusalem Municipality after 1967.   This 

would contribute to Israel’s security needs (creating "strategic depth" to protect 

central Israel from further attacks from the West Bank), and ensure that about 75% of 

Israelis living beyond the Green Line could remain in situ.31  In exchange, Israel would 

cede territory of equivalent size and quality from its side of the Green Line to a State 

of Palestine and allow safe passage between the West Bank and Gaza via a road 

corridor (possibly a tunnel) across Israeli territory.  

 

                                                             
29   Israeli-Palestinian Interim Agreement (Oslo II), 28 September 1995, Article XVII, para 1(a) and Article XXXI, para 

5. 

30   At present, the best indication of Israel's definition of the blocs is the route of the security barrier. The barrier 

defines three blocs around Jerusalem (the Ma'ale Adumim bloc, the Giv'at Ze'ev bloc, and the Etzion bloc), as 

well as the Modi'in Illit bloc further northwest of Jerusalem. In addition, "fingers" in the route of the barrier 

delineate the Ariel bloc and the Karnei Shomron bloc. 

31  Michael Herzog, Minding the Gaps: Territorial Issues in Israeli-Palestinian Peacemaking, The Washington 

Institute for Near East Policy, Policy Focus #116 | December 2011, p.5: 

https://www.washingtoninstitute.org/uploads/Documents/pubs/PolicyFocus116.pdf  

https://www.washingtoninstitute.org/uploads/Documents/pubs/PolicyFocus116.pdf
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Israeli proposal for land swaps, 2008. 

 

 

During the negotiations in 2008 Israel made an offer that would have resulted in 

93.7% of the West Bank (including the Arab neighbourhoods of Jerusalem) and 100% 

of the Gaza Strip becoming part of the territory of a Palestinian State, together with 

land from within pre-1967 Israel to make up for the 6.3% of the West Bank that would 

be retained by Israel (ie territory which would include the major settlement blocs).  

The Palestinians rejected the offer and made no counter-offer.32 

  

                                                             
32  Abbas Admits For the First Time That He Turned Down Peace Offer in 2008, The Tower, 17 November 2015: 

http://www.thetower.org/2580-breaking-abbas-admits-for-the-first-time-that-he-turned-down-peace-

offer-in-2008/ 

http://www.thetower.org/2580-breaking-abbas-admits-for-the-first-time-that-he-turned-down-peace-offer-in-2008/
http://www.thetower.org/2580-breaking-abbas-admits-for-the-first-time-that-he-turned-down-peace-offer-in-2008/
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Although in the 2000 talks the Palestinians proposed that 96% of the West Bank 

(including the Arab neighbourhoods of Jerusalem) and 100% of the Gaza Strip become 

part of the territory of a Palestinian State, together with land from within pre-1967 

Israel to make up for the 4% of the West Bank that would be retained by Israel, since 

2008 the Palestinians’ position has hardened.  Their last proposal reduced the extent 

of the land swap they would agree to from 4% to 1.9% of the West Bank.33 

 

Critics of Israeli government policy have argued that continuing settlement 

construction in the West Bank and growth in the number of settlers is making it 

impossible to achieve a viable, territorially-contiguous Palestinian state that will 

realise the goal of “two States for two peoples”.  They say that even though the built-

up area of West Bank settlements takes up only a little more than one percent of the 

West Bank, the impact of the settlements goes far beyond this one percent.34 

 

“…almost 10 percent of the West Bank is included in the "municipal area," or the 

jurisdictional borders of the settlements. These borders are so large that they 

allow settlements to expand many times over onto land that is completely off-

limits to Palestinians. 

 

In addition, consider that almost 34 percent of the West Bank has been placed 

under the jurisdiction of the settlements' "Regional Councils." That is, more than 

an additional one-third of the West Bank has been placed under the control of 

the settlers, off-limits to Palestinians. 

  

Do the math and you will realize that more than 40 percent of the West Bank is 

under the direct control of settlers or settlements and off-limits to Palestinians, 

regardless of the fact that only a small portion of this land has been built on by 

settlers.”35 

In response, even experts who are critical of the growth in settlements and who 

acknowledge that such growth complicates prospects for an agreement between 

Israel and the Palestinians, nevertheless are clear that such an agreement remains 

entirely feasible.   

                                                             
33   Michael Herzog, Minding the Gaps: Territorial Issues in Israeli-Palestinian Peacemaking, The Washington 

Institute for Near East Policy, Policy Focus #116 | December 2011, pp.12-13, and map on p. 14: 

https://www.washingtoninstitute.org/uploads/Documents/pubs/PolicyFocus116.pdf.   This publication 

contains a succinct chronology of the significant official territorial proposals and counterproposals made since 

2000 and an excellent analysis of the major points of contention between the parties.  

34   See, for example, Lara Friedman, Settlements are not an obstacle to peace? Americans for Peace Now, 12 March 

2012: http://peacenow.org.il/eng/content/settlements-are-not-obstacle-peace 

35  Ibid. 

https://www.washingtoninstitute.org/uploads/Documents/pubs/PolicyFocus116.pdf
http://peacenow.org.il/eng/content/settlements-are-not-obstacle-peace
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Lior Amihai, of Peace Now, is one such critic, who believes that “if the parties were to 

reach an agreement today then the two-state solution is very possible… I’m certain 

that if there was a true desire to reach a solution, it would be possible. It could be 

done so the majority of settlers stay in their homes and would not need to be 

evacuated.”36 

Another critic of the settlements is Shaul Arieli, one of Israel’s leading experts on 

borders and the security barrier. A former deputy military secretary to the Minister of 

Defence and the Prime Minister, and head of the administration for negotiations with 

the Palestinians, he is also one of the founders of the “Geneva Initiative”, which put 

forward a plan for a two-state solution that was produced by Israeli and Palestinian 

civil society groups. His published study of the settlements in 2013 concluded:  

“Some 80 per cent of the settlers (excluding East Jerusalem) live in settlement 

blocs, where they represent 95 per cent of the total population… To create a 

border which connects these major settlement blocs and the East Jerusalem 

neighbourhoods to Israel requires annexing around 6% of the West Bank, which 

can be compensated with 1:1 land swaps… Regardless of where one stands on 

the wisdom or otherwise of past or future settlement construction in various parts 

of the West Bank, creating a border between Israel and the West Bank remains 

entirely possible.”37 

Finally, in January 2011, the Washington Institute for Near East Policy published a 

detailed study (with a useful map) of the available options for resolving territorial 

issues and delimiting a border.38  As Shaul Arieli concluded, “the real difficulty in 

implementing the idea of partition is not physical but political.” 

 

                                                             
36  ‘Settlements and the Two-State Solution: Alan Johnson interviews Lior Amihai’, Fathom Journal, Autumn 2014: 

http://fathomjournal.org/settlements-and-the-two-state-solution-alan-johnson-interviews-lior-amihai/ 
37  ‘Why Settlements have not killed the Two-State Solution’, British Israel Communications and Research Centre, 

January 2013: http://static.bicom.org.uk/wp-content/uploads/2013/01/121207-Arieli-Settlements-VIII.pdf 

38   David Makovsky, with Sheli Chabon, and Jennifer Logan, Imagining the Border: Options for Resolving the Israeli-

Palestinian Territorial Issue, The Washington Institute for Near East Policy, 2011: 

http://www.washingtoninstitute.org/uploads/Documents/pubs/StrategicReport06.pdf 

 

http://fathomjournal.org/settlements-and-the-two-state-solution-alan-johnson-interviews-lior-amihai/
http://static.bicom.org.uk/wp-content/uploads/2013/01/121207-Arieli-Settlements-VIII.pdf
http://www.washingtoninstitute.org/uploads/Documents/pubs/StrategicReport06.pdf

